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* AgpEaL from the€ourt of the ‘first saisugt., penan. 
eo" A suit is main- 
Ponrba, F delivered: wie opinion of 0 a 


in 
| tour, p The. petitionérs state chatethpy: ave“ . ie 
B spans proprietors. along theDayou-St John, tne ® 
| Shae the bayon. js a: navigable > stream. 
Ther the défendant, who. is: also, a-riperieus 
| *proprictor thereon, and by law obliged todeavt 
a.space of twenty-fivesfeet in width alogg the 
dak for'¢ passagé, has. erected: an Og hut, 
whith obsirects the way: ager wager, and 
véndegg- if impaxsable arhigh.. 
| - ‘Bliey. pray. that tke huisance may. be:abated, 
| by a deeree:of the court compelling defendant 
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, to remove the hut by, him erected, and that_ 
~~ _ they have such ‘other.relief-as their casé enti- 
ABLany & ax. tles them to. | . 

2 P tesa. 
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CASBS_ INe THE SUPREME COURT 


The answeresets up various ‘grounds of de- 
fence, which i it is unnecessary To enumerate 
the court below, genceiving it had dro jufisdic- 
tion of “the .case, dismissed the petition. 

A.grear deh hn been said'on the angument, 
which we conceive ite irrelevant tothe point™ 
on which Wwe are a sore on fo decide. It 
may be true that the bayau is ngt a hayigablé 
stream ;—that the corporation of New- Orleans 


_ Should join in the a ao finally, that 


the claim of.the petisio “not well foundeds 


Bullthes® enquiries suppose an exatpinaijon of | 


the case, by a coutt-having the power to take 
cognizance efit, and the‘decision of einige? 
that he waifted this power, ‘has brought the 
cause. up on that point alone. “To the coffigct- 
ness’ of “that “decision thetefore must our atten- 
tfonbe.confined. 

’ ‘The question presented by the pleadings is, 
whethgt an individual whd complains of-an, 
obstruction toa highway, can mecatain aie: 
tion for it inthe disgrict court. To ditige at » 
conclusion, the best.and sa/est mode will-be to 
enquire whether private persoms have any-right 
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Which ispersonalgin Felation to property of the ¥ 
description méntioned in the petition. if it 
should ‘be £ found that:they have, it will follow ALLAkD 
‘that the tribunalwitere the suit was brought, Losav. 
had jurisdiction, unless the ‘legislature. have 
expressly “deniet the remedy which must neces- - 
sarily be suppased to belong to such a tight. 

ublic things, says our. cede, are these, the 

progerty of which belongs to a whole natiog, | 
and the useéaf whieh is. granted toallthemem- — 4 
bers of th@nation.: of this Kind, af navigable - 
rivers, sea~ports, roads, harbours, highways, 
and the beds of ‘rivers, so long” as the same 4s. 
covered with water. Civil Code 94; art. .6 
Suck also was ¢he ancient lawof this. country. 

The use thus grafted to each individiral, of 

the thiggs just mentioned, by the public, Who 
ace the owners, appears to us to confer thé 
right of enjoyment in as full and complete a 
degree, as that which would be derived Troma, 
the concession of a private proprietor, an soi : 
that pelonged to.him. If thére is any difer, , ”| 
erence we are unable to. perceive it, and i in ? 
either case we conceive, that if the ‘party on. 
whowr this privilege is “conferred, or. to: whem - 
thi$ use is ac@prded, be obstructed iu the exer- 

cise-of it, he is well founded in considering it 
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&4&- Such, we think, is clearly the conseque 
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ict as a pfiyate injury; for ic‘prevents ior fron” 


enjoying a personal right. - ” 


passake of that act of the legislature, whick 
has been relied -en to shew, that the offe 
charged om the defendant is now made: re 
lic offence, and is*ex@lusivel cognizable by a 
court hava criminal jurisdiction. | 
‘Fhe werds of that statute aré ¢ That, any 
pérson who shath make on the shores of ang 
navigable river,-or in any other place of pully 
lic use, any wotk to hinder or embarrass buch 
publiéuse; cohtraty to the spirit aud trae inte. 
rest Of the laws which are in force’ in this ter- 
ritoty shalPbe liable to prosecation by informads 
tion, before the ‘court of the parish where such 
F ‘nuisance shall have been committed, and 
“shall, upon conviction, be compelled to pay 
the. susp of oné hundred dollars, for every 
dffence committed in contravention of the pro- 
visions ‘of this act, and the court‘shall further 
order the nuisance té be remoyed, at the éx- 
pense of the party conyicied. ” 


- ; 

the public conferring 6n efthindividual of the” 

_ ation the use of any part of its property, and - 
- such, we.think, was the law afftecedent.to the 








































it might wg enopelt Oe say ie thre? 
sent instance, thie ds the’ pegton docs TG 
state. whe the “obstruction + wasepliced iat 

public way, it does not follow the 
_ the” enacting - of athe Maw, a 
colirt wag not necessérily as thi 
the- pleadings, wititptr jurisdicdgn. But 

the  faptonmay be atherwise,. antas fe wat of 
an expression’ ‘of out. opiniag on h dicta a 


tion’ might cuigpel the part 
ugagain wiiliout the caitse nett on 


th? merits AE ap , 
the puint $e onee ) mipre paral itis © 
ope on Wiichate eh ridin rf doubt. 

Phérer i is nothing in “the” act citéd, whieh 
takes away ‘thé prifate right thafexiseéd pre- 
vious to its passige. rs whulé provisions dre . 
in.relation tothe publit offence, which is.com- 
Mitted by ati act such as that complained: of, 
and in providing remédiese for, vit ;“aad_ it is | 
totally. silent in relation to the injury whiok 4 
individuals may sustain, "oy to the wedress 4p 
which they may be entitled: On whes%ground 
then could we hold that it deprived the latter 
Vou. u.(N. 8.) 41 
























































ae, EE nd t nenaeloes re 
me o's 


deafethd . ioe ave, a judgment, 
Kk Wed have the same effect. 
pGsiGow would beawholl? untena- *% 

ple, fpr: ‘ie Be ef -obiaited By public prosecu- -- py 
tidngis-not sistenty ¢ oF t jagompatible” with, 
heat they te action, Bit concurren, with tw , 










aso Sairgobviggi-and: 5 sound, why 
fhe Sate gre Tay. hav@ thonght, that ivewas — 
noe euflidiean” to leg 








sid subject. qrctidiecly- 

rt. ea upraeiaen, yithod nent : : 
ii shiny Salted cth Snob him of aFight, usefad 
4 amd Decay sPhjuieell' bur to6.cle ly in " 
| b thatior the: public fob 
‘his disckétin h aun Tih 


{tc is thetélpré ordéred, adj yelind ‘g. F. 
creed, that gife judgegeht of che” sirict court. s, 
* besermutled, ay /oided, aga reversed, that ‘this r 

: | cause be- remanded: to the, diswitt, éolrrt,! with . 
directions” ta, the’ “judge not’ to refuse to pro- 
ceed tg. she-tridof' the same -for-the Wat of * \ 
jurisdiction. And it ig. further ordered, ad- 

judged, arid décreed, that the appellee pay the 
cosss of ea 
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entirely to (0 


we. 
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cpurty This action appearsito have eth 2 aC 
sth, im proper gouttucs.of, aie cael damp 
Woods" whe wal em(floyay ~The _ 

. Ss 1¢ > 

plaintiff, spunea x ot mitted, whew: “it oo 
clear, positive, 


em » The aildcert 
oe he 





- anle + ites ‘alleged, wiriousiags 4 ite f 
im bfendents Miabiligpisr char of grangds,, an . jndjctment, 
an distm®. and separate Co ie: « FUS; a con- pees ts be 

: tractof warranty, by which'shé erg oe 
* sélf’ to the petitfonér, for: the hee 


. Wood. “And” sicong, fraudal eal 
Fepresentajions in regard" to’ p.Feason of 


' which the, plain? ete into 
_ and has mia ed equal ES of 
- +“ 








2 $3700. - 
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ete cee : 
has a fet in. ali 
ahem. true, dnd trat Jo Richardson is 


bi edo ebim, a age eet forth, in the sum 


- oa fr, oe a 
ee ft, set’ <r the ate 
« # at nt, Fe se ptery ppegled. 
rée.groundg have been, relied ‘on befdte, 
+ __. ‘this outs a fupport, of we detisidn of the 















. dibtine causes of action. 
ison "gue one, as “ai- 
“ aoe or Gaduitet ftachment...- ; “4 
iv is thsufficteptms -- 
: gt got oo ‘the plaintiff tks itpro- 
ey outed? the two causes‘of Section sét forth . 
"petition ; far, although sterent,, they 
ate: “not in nt with each “other; as it 
does: noth that. Bérauge th defendant 
made¥ypromise or warranty, he ray “not also 
be Higble’ 4 fos deceltful afid Foydulent repfe- . 
es tne Saal layy, “different actions, ~, 
HOE contr, oY pon each “i, may 2_be ajoited™ 


Se) £y. un s clibelo Jamia” “ v4 


we ioe e* 
Ray ntrpian . 


“be 4: » 4 
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“OF Tye ede Or 1p 


- A: 
dit, tha - 


a . yj sab diel 
Febrero 1 Gall, ” wg 4 
3,.ite Tl: Sa vasa 
# ae ads ~ sécond Lpositiap: ty 


‘bie, atone just ane Oa 


in relation: ‘tp odr Seivgrasite> is Srides,. <n | 2 : 
‘ih every case where the debt, damagespor de-* 
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. Mand, ig ascertained: afd pec an attach- - 
nient enay issug. * Teayas-c6rrect ed from 
“the bar,ltat by the wording Fe cule f tate; 
some pales. of sdamages'avere. to, be: exclud 

byt then is js equally clear. that some were fb. 
tenglgd to berinclutled and we thinksthis ont 
of them- -Tp require tat the danfages should 
specific by the act of 


be ascertatned,, and mag 
: the party rx g would'be to-render the w ss 
ay 
#2 






in the Statute useless, Yor the momept th 
dation took “plaee, they wold 
damuges, angebecamma debt. ‘The act of 85°. 
“sembly therefore contemplateti,’that the. sim. 
Hue, shajfldrbé settlag by theeoath of filet 

” aiff, it aif hase cases whitee he “cota ascertain’ 
it. -Andth 5 in ighich hé cat Ho.38,w8 
recy ity > OunL does. 


“tela ri ht r. 3 > cE. ’ 

















arcoae cou 
‘eof wit rae 


a pial spears | 
fe person, for “whiorh the 
“Tespons 2, with the mahage- 
eae spent and yasted a 
monef’ which he received, 
“ar, and gold a- eyagkene quactity of. goods | 
: “that he faited'to. Agee for: and-that by rea- .. 
| som of these acts, , the p peutionet: has sugfaiifed _ 
» “Ugiies'to0 to"tie’an ‘amqunt a $3700.«.. We fink thie 
. + one of the cases, where the la conten lates 
the plaintift « can fit the sugi.due oy his one 
Af it behot, we are nnblasto s see, any, 
which. he-guld,. and fhe decision thet” red 
hold’ this atrachimen®had, would be faptamount 
Seti thag the dat yh jclid orizes this , 
sang sara sustained, a not 
n 


























i} | 4 eis 6 sdund ebjectign hasbeen ‘mndoie 
i} _ lie affida vir, thre alleged: defegt ig which, .is the 

| og third*potat made,by the. appellee. » Kt, contains 
a. sitive aflirmatign’t ithe facts fet fortheinr 


a th de 
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silent a6 to that fat, it woul here poe gs 
derstood ; and. if i it had Stated indebted cae 
ipany ober! madner, it woultepeh én-a Tatal Goon 
b- ; defect, for the debt sued, a de. "the -one Rrcmannson. 
yas that the aff 
" davit shoul be gnficienty chea p itive, and ok 
certain to, sustain. if false: ait ty id Mtment a ee 
perjury. Eee | the amount nt tag ive | 











k is: thet ovitired d ajadaea ‘and dee 
creed, that the”, judgthene, he 7 ish 
be annulled; avoifled. and-WFev | age it is. 
further. ordered; ‘adjudged and ‘Weereed, that 
this cage be-remagdesio.therfatlgh-courtpevith 
direction to the, dig iter_prvoeed™ herein acé 
cording to law. . The" mre paig he sows 
of-this appeal, - “~”, 


generis ribo be 
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HUNTER 


ABERT. AAS Gs B oa hc 
The judgment 2, 
willbeafirmea, MARTIN, Jae 


ifthe appellant cout. The appellant *bas-utterly neglected to 


the case before place*this’ 


the court in 


such @ manner tiong, or" 
as to ehable it . 


to examine the @S to autl 

merits, if there ,,. j 

be nobillofex- 1 he evider 
tions, &c. 

— is ho certifi 












ent of facts,) i in-such*a manner 
us' to reverse the Judgment. 


} judge. * 


ft .is sheptave 
creed, thar-tHe* fi 
be affirmed, With £gsts 0 of hoth courts, and 
thar the plaintiff eeppver: ten per cent op. the: 
sum allowed; . "th . tistnppeges,on account of 
the frivolous appeal. - r. 


Carleton for the plaintiff, Cuuither for the 
rs a 


ellered;- adjuiged and de- 





wu. APPEAL ae spe dourt og the second? district.’ 


ae the opinion of. the 


e : before t us, (by ‘a bill ‘of excep- . 


n Bown, and there - 


nt of the district court F 
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- me h& ot =? saa ~~ * 
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pnauor & 41. ST NDIGSy ve SHAMBURGH. ir 
AprEat from the coart. ‘of the first distriet. Deas Abs 


Porrar, J. delivered the’ opinion of “the a 


court. The question to be decided in this" cise a 
arises out of an act of mortgage executed by spite is grant- 





ed, the debtor 
Brandt & Foster subsequent to"the respite oy legally 
corded by their creditors, but previous es ow 


institution of the suit commenced again hid res 






to contpel a forced surrender of A ae ot 
_ The mortgagee it appears, was: the" 


original creditors, and it is contended ‘by the 
plaiotiffs, that ‘the lien conferred om him by 

hypothecation, was for the 6ld debt; that 

the preof of this:fact results from the presump- 

tion which the Jaw attaches to dil acts of pér- 

sons in fajling circumstances, and that the pre- 

sumption is greatly strengthened fn the present 

case, from the “defendant not Having offered 

aay proof of "the. constderation that ‘passed 
betweeif him and the mortgagors; atthe: time 
of executing the~"mortgage ; although by the 

pleadings he was expressly put.6h the proof 
of: that fact. 

On the other. side it is ufged, that the grant- 
ing of the respite by the creditors, made 
Brandt & Foster solvent—that it did away 

VoL. 1. (N.S) 42 














sat CASES tn THE suPREME COURT 
aDistrict. the présumption of “fraud, if any such attaches 


: 1, 1824, : <3 
 , .—that being left m thee management of: their 


Baapor af affairs, every person had a right to contract 
. %. °. with then); and in the exercise of- that right 
- SHAMBURGH. .* 
must consequently be. presumed to have acted 
honesty; until the contrary is shewn. 

It-isthe opinion of this court, that after a 
respite is accorded toa debior, he -cannot le- 
gally. make any change in the condition of 
those.tol whom ‘he stands indebted, hy confer- 
ring dn-them privileges which, ia case there is 
not sufficient property to pay all, will entitle 
them to a preference over creditors who at the 
time of according the respite, were of equal 
dignity. Because it is contrary to the very 
condition on which that favour was accorded ; 
namely, that all will wait for the-payment of 
‘their debts, such as they exist.at the time the 
delay ts granted, until a certain. period is 
elapsed:. To permit ene of the creditors, and 
the debters, to change the nature of any one 
of these- debts without the consent. of the 
Others, would be a violation of this paét ; and 
authorising that, the non-existence of which 
in the first instance; was perhaps the very rea- 
son why a delay was acceded to. 

But the difficulty in this case is the applica- 
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OF THE STATE OF LOUISIANA. $31 


tion of this principle. There is nothing proved Fs East’n District. 
April, 
on. either side as to the consideration which 


moved from the mortgagor to the mortgagee, Baar & at 


SYNDICS, 
at the time the bypothecation was granted ; c ,wepscm 
and. the question is, whether in the dbsenceof 

‘proof, we.are permitted to act on the presump- 

tion of fraud, The’ general_rule is that-it is 

never presumed, and in ordinary cases, the . 
party attacking the act must prove fraud in 

both parties tothe instrument, and an injury 

- in him who seeks to avoid it. Curia Phillip. 

lib. 2. cap. 13, Revosotaria, no. 10. ~ Ramsay 

vs. Dow. 10 Martin, 577. 

To the general principle, the law ha how- 
ever established anexception, that whenever 
the’party making the conveyance; r gtanting 
the lien, is in a state of insolvency, fraud isto 
be presumed ; and that in sueh.cases nodther - 
evidence is necessary but what restilts from 
the presumption which the ‘law establishes. 
We have then to enquire whether the fact of 
the mortgagors having obtained a- respite, 
_ Placed them in such. a-conditian ‘as casts,a sus- 
picion of fraud over all their acts that are 
attacked by their creditors, and throws the bur- 
then of proof on those who claim, the benefit 
of them. Curia Phillip. Loco citato. 
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» 1824. 


es 
Branot & at. 
S¥NDics, 
“ps. 


SaaMRURGH, 


CASES IN THE SUPREME COURT 


The aiiswer to that argument is easily fur- 
nished, for without recurring to any “general 
reasoning to shew the propriety and correct- 
ness of considering persons in the situation of - 
Brandt & Foster as insolvent, and coming 


‘Within the exception to the rule we have just 


mentioned we find it expressly stated that the 


* law. considers as bankrupts, those who have 


obtained a respite. 

* Assimismo de lo dicho se sigue ser Jullidos 
los quc no pueden enterament pagar todos sus 
deudas y los que intentan, o piden, o quieeren 
seguir el remedio forzoze, y pleytos de las espe- 
ras y quitos”’ Curia Phittip. lib. 2, cap. 11. 
Fallidos NO, 3. Recop. lib: 5. tit. 19, law 5. 

‘ We ate bound therefore to‘presume this act 
fravdulent, as the Contrary is not shewn ; and 
whatever may liave been the real nature of the 
transaction, the law which go¥erns such, must 


be applied to it; we doso with leas reluctance 


in the instance before -ys, for the mortgagee 
was tyarhed by the’ pleddings, that proot of 
the cénsideratién was ‘réquired of him, and he 
failed to furnish it. See tle case of Misotiere’s 
syndics vs: Coignard, 3 Martin; 561. Curig 
Phillipica, tib. 2, cap.11. Fallidos, no 16. 
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It is therefore ordered, adjudged and de- 
_ creed, that the judgitient of the district Court x 
be annulled, avoided “and reversed, and it ee 
further ordered, adjudged and décreed;. that. git as 


the plaintiffs do recaver of the défendant: the _ 
sum of fineteen hundred atid’ twenty» dOllars” 
and fifty cents, with interest on said sum at 
five per cent from the 7th Noveinber 1821, 
until paid, dnd costs in both courts, 





Livermore for the plainffs, Hoffman for the 
defendant. 
PRATT vs. FLOWERS. 


Arrsa from the court of the third district. One whomay 
directly be a 
winner or 2 


Porter, J. Alivered the opinion of the jeer hans 
court.- In “this action the plaintiff claims oven ao 


" $3095, the balance. dug fomgoods, sold and “fy. 


An agent isa 
delivered, and money, advanced to the defend- good witness. 

On a bill of 
ants. There was judginent against thé latter exceptions, the 
on” a verdict for $1483 22 cents, and they will weiglt abe 
appealed. = ee Letmethojaige 


The first question to be decided, is presented * 1% , 
by a bill of ‘exceptions taken to the:opinion of teiected —evi- 


dence comes 
the district judge, rejecting thé, testimony of up, the ease wil 


Henry M, Shreve. “Lhis witness was offered a . i a 
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Festa Detrick by. the defendants, and his evidence was u. 
pril, 1824 

~~~ jected to on the ground that he was interested. 

ag td The fact attempted.to- ‘be proved by him “was 
Frowen £41. thg delivery of a. note to the plaintiff, with 
prayed, and directions to, place. the amount to the’ credit 

ere be contra- 
dictory vis of tho defendants, they having instructed and 
dence. 
directed witness so to do. 
The general. rule. on.this spbject is well 
known ; persons who are to gain or lose di- 
rectly by the event of a cause, cannot testify 
in it, because in such cases they are cunsidered 
as giving evideuce for themselves. To this 
general rulé there are exceptions, introduced by 
necessity, or regatd to public cenvenience ; as 
where testimony is received from those who 
are entitled to rewards om convictions, or from 
agents, or servants: Phillips on Evidence, 
Ed. 1821, 42, 96,100. Butler vs. De diart, 
vol. 1, n. s. 18hy . 

Fhe witness in this. case. appears to us to 
fall within the exceptions just stated. He 
was instructed to hand over to the plamtiff. an 
obligation proceeding from the freight of a 
steam-boat, which the defendants claimed as 
theirs; in, carrying these instructions into 
effect he certainly agted-as an agent, and as 
such, should have been admitted to testify. 

















‘OF THe STATE oF LOURNL 
| ‘Phe petitioner howevery relies on ‘another 


grounc to~ shew the incompétency- Lof Shreves © wey 
to give evidence as to the delivery of this ndte, . ' 
and that is, that it appears by‘a lefter from the Fuowsne&an 


plaintiff te the defendaats, introduced i in evi- 
dence by the latter, that a written-recefpt | was 
given explaining 6n whose account this note 


was received, and that consequently parol tes- 


timony cannot be admitted, unless te’ receipt 
is produced, or the absence® of it accounted 
for. ee -. 
According to the bill of exceptions which is 
found in the record, it Appears that the objec- 
tion on the trial was confined to ipterest alone. 
We eannot therefore, in, this court, go jnto 
anyother? for had thatrelied on -hére; been 
madeé in the tribunal of the f first instance; “we 
do not know ‘but the. defendants might’ have 
introduced proof to remove the objection, and 
shew that the evidence offefed- was the best 
‘of which the case is susceptible... Vighaud 
vs. Bernard, 10. Martin,.637. | o* 

As the cause was submitted.to a jury, and 
depends upon facts*to be-deduced from testi- 
mony which is in some measure contradictory, 
we think it necessary to remand the cause for 
a new trial. 


—_ 
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enti, whti pshegoton ag apiersés adjudged a 
| = ee the, judgment.of the ot ot 





ver of property, 


be.angalled, aveided and reversed; and it is 
» farther. ordered,sadjudged. and decreed, that 
this cage-he remanded: for new tial, with di- 
rections tothe district judge ndt to-reject the 
pe op the grouad tbat he is intes « 

Hedthe appellee pay: the costs of 


 pcahiabire for ‘the plain, mag for the 
| Aefendanes, 


* 
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ae hes 


sated MOORE. 2 


The purche- init froin he « court ofthe’ eighth disict 


at a sale order- 
ed by the court Por 











, the ‘opinion: of the 
pin this case obtained a 
- mortgage seuviateiowpl “Asdelotty mow de- 
céased, orf certain‘lote in the town-of ‘Madison. 
Viliey inorder to secure -the payment of twe 
promissory notes of g1500'each ; and seeks by 
this agtian-to enforce that mortgage’ on the 
“property. affeeted by-it, Which is now ia, the 
hands of the defendant. bp 
Fhe defendant sets up title to the: premises 
in virtue of a conveyance from Juseph H, 









































_them.at a public sale, dyly,and legally*made re 
Enog 


a frequent and important application, i in the 
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Hawkins, now dlso deceased, whe purchased | Paste 
by order of the court of .probates, of the es- ~ 
tate of Aydelott, the mortgagor; and he’avers _ Modas. 
that the property has come int his heads, dis- 
charged fr6m the, liens, with which it was 
affected: previous to that sale.. 

‘The evidence iftroduced on the trial, sup- 
ports the allegations of the parties, and we 
have therefore presented for dectsion, avques- 
tion of vast importante ; not only as affecting 
rights to property, which has heretofore béen | 
acquired, under sales made by order of the 
probate courts throughout the sigte, ‘but- aiso 
as recognizing a rale which in fature wilPhave 


setelement of deceased persons. estates. * — 

We pronounced gn opinion 4 few days since 
in the case of Lafon’s executors -vs, Philips 
& al., ante 225, im which we laid down a 
doctrine, that .if venfirmed: in the instance 
before us, would be fatal to the preten+* 
sions of the plaintiff. We have deemed it 
-howeyer, proper to exathine the subject as if 
presented for the first timé: for the very~-eit- 
cumstafice of our having expressed ‘the Opi- - 
nion* jist alluded to, has enabled ts to derive 
VoL, 11. (N. 8) Ad 
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East’ District. gn advantage from the discussion of this 


a April, 1824. 
New «causepwhich wecguld not well have obtained 


, ae on the first argument. The codnsel whose 
_ Moone. duty it was to impugn that opinion, having the 
grounds.pefore him otf which the court decided, 
instead of wasting his attentjou on Minor ques- 
tions, has been able to direct the whole of «it, 
to the points on which-the case really turns, 
and:by these means has greatly assisted us in 
the discovery of truth In the present un- 
settled state of our jutisprudence, too great 
pains cannot be taken, in settling principles 
which have anextensive bearing on the tran- 
sactionsyof men wand discussions whieh con- 
tribifte to a correct understanding of these 
principles, whep gpinducted with the learning, 
ability, and temper, which distinguished the 
argument af (he: bar, are extrgmely grateful to 

usy and highly heneficial to the public. 

‘Phe system established by the Legislature 
in regard to the succession of deceased per- 
sons, has been eulogized by one of the parties; 
as the best~that ‘legislation has produced,— 
harmonious in its several parts,—admixably 
calculated to insure a speedy and equitable 
payment of the debts due,—to guard and pro- 


tect the inferestsof absentees andgminors; and 
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secure’ the rights’ of all. congerned,, iF tre — trict. 


dther side it has been denounced.as, Daineteidl 
in principle, —confused, and coitradictory+in 
its details, afid.isiadequate to the- purposes. for 
which it was created. The truth’ we Spite. 
hend, iu this case, as in many others, lies be- 
tween these extremes. We certainly think the 
principle of attaining an early ard complete 
settlement of ‘the estate, by, compelling all the 
creditors to preseht their-claims to ong court, 
a sound one ; but the means negessary to give 
€ffect to the system introduced into our’ ‘code 
on this printiple, have not been furnished With 
the cléarness that might be desired, and hence 
great’ faconVenience and delay; @Biociitly re- 
sult from its operation. 

It would be sufficient pechaps,’,to ce 
the. opini®n i in the case, already “alluded. to, for 
the’ reasons on “Which we there came to the 
conclusion, that the purchaser at a sale made 
by order of the > probate cbft, took the“ "pro- 
perty free from the fens gxisttng, én ir’ apd 
proceed-at once to the® firthet considerations, 
which the-argumént of the appellee Has Tur- 
nished. But it will erfable us té take a more 
Connected, and satisfactory view of the sub- 
ject; “to repeat here, at deast in part, the 


pril, 1824, 
Now 
De Enpe 

pe 
Moore. 
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East’n Distri¢t® groufidé op which that decision ‘was made, and 


April, 9624 
WAP 


De Enve 
vs 


Moone. 


* the cnet by which it was supperted. 


Referring however to so much of that opinion, 
as went td show, that it.was a necessary con- 
sequence of the'general system established ‘in 
relation to the settlement of successions, that 


the mortgagee creditor, should be compelled - 


to come in, and receive payment out of the 
proceéds of the sale, and not suffered to en- 
force his claim by a.separate suit before the 
court of -probates, or any other tribunal ; 
praceed to state, that the decisitn there along 
was principally founded on three distinct, 
and positive provisions: of our code, which 
present n ibiguity in their language, and 
nothing’equivocal i in their meaning. The first 
was that, which declares, thatit shall, be she 
duty of the jidge to sell gil the property of 
the deceased. ‘The second, that which _pro- 
vides, that on the proceeds of this sale, the 
court shall settle “the order of privileges and 
mortgages ; and the third; that which directs, 
thatany creditor, who after notice given in the 
manner peeatttives, does not comé forward, 
and obtain payment out of the fufd in the 
hands..of:the curator, shall, (in the language 
of the law,) be without further resoufce, or 


— 
+ 





es . 
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remedy. CWil Code 174, art. 128} ibid’-178, » RastaRetot 
art. (38 « 139. ad 


Froth -thése ; positive. declarations’ of the D# E*>® 
Legislative will, we made in the former case» Moons. 
the following deductions: First, that the pro- 
perty which was subject to mortgages must be 
sold, as well as any other; for if it were not, 
all the property would not be disposed of. 
Second, that this property was sold without 
being subject in the hands of the pufchaser to 
the mortgages previously existing on it, be- 
cause the mortgagees hada right conferréd on 
them to take the proceeds in preference to chi- 
rograph- creditors ; a right wholly inconsistent 
with the idea that these proceeds were only 
the balance of what the properfy sold for, over 
and above the amount for which it stood by- 
pothecafed. And lastly, that qs thére was nei- 
ther resource, nor remedy, for the creditor who 
did not present his claim, to be paid out of the 
fund in the hands of the curatof, that we 
could not sanction his tight, to recover the 
amount due him, by a separate action. 

- After having again most carefully compared 
these corftlusions, with The law from which 
théy were drawn, we are unable to see, in 
what respect we have erred, or how any other 
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- EastnDistriet. interpretatfon could have been Biven fo the 
April, 1824. 
wv commands of the legislature. We had, not 
‘ De Expe guthority to say that-only part of the property 
Moorz. should be sold, when the laW expressly directs 

it all to be disposed of: nof could we declare 
that the mortgagees should not be paid out of 
the proceeds of that sale, when we find the 
judge expressly directed to settle the rank and 
order, of their claims, on these proceeds. The 
counsel for the appellee, who i in direct oppo- 
sition to these provisions contended, that the. 
mortZagee may come forward, wand by paying 
any higher privilege that exists on the property 
affected to him, prevent it frouf being sold, has 
told us that it is begging the question to say the 
mortgagee-credittor has a right.to bé paid out 
of the proceeds: that* we" should first ascer- 
tain from ‘the: other provisions of the law, 
whether the property was sold free from the 
mortgage’ We have given to this objection 
much consideration, for on the soundness of 
our deduction m regard to the right of the,pri- 
vileged créditor to claim his lien ‘on “the pro. 
ceeds of the thing — the decision af the 
cause principally turns. We profes#however, 
to be unable to see, how the dryument on 
which we relied, can be said to beg any thing. 
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rs n the contrary, to demand East’n District. 
It appears to.us, on the ary,.to dem  Distric 


what is emphatically its own; what is given it wv~w 
by the express words of the law, which deg ?®=*> 
declare, that out of the proceeds of the sale.of ~ Mooas: 
all the estate the privileged and mortgage cre- @ 
ditors shall be paid. From which proyision 

the inference is irresistible that the property is 

no longer subject to the lien: for it is as c6n- 

clusive to argue from the disposition to be 

made of the money, what istthe nature of the 

sale, and its effects; as it would be to reason 
from.dectarations in regard to the sale, as to 

what should, be the. distribution of the fund 

which it produced. . If on this matter, the law 
contained a provision, that the property should 

be sold to pay, the mortgagee creditor, it could 

not be doubted that he might demand his por- 

tion in the hands of the curator, although the 

statute was silent, as to the mode in which the 

money sfiould be distributed. When, instead. 

of this, it speaks not of*the, objects contempla- 

ted by the sale, but declares the manner ia 

which the proceeds shall be applied, by direct: 

ing the privileged and mortgaged creditors. to 

be classed on them ; is not,the argument which 
induces from this right to claim the money,,in 
preference to others, the alienation of the 
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BastDistrct thing, from whigh alone that right could spring, 
"~~, as strong, as that which in the jnstance.just 
De _— put, infers an authority to claim the proceeds, 


from.a declaration in regard to the sale? IT it 
be «ot, we are unable to perceive, in what its 
weakness consists. 

But ‘to the effect, which we thought, sal 
sti’ think, necessarily followed a public sale 
made by order of the court of probates, seve- 


ral objections have been made, and it has. 


beeen contended : . 

First. ‘That the mortgagee should have been 
cited, and that in consequence of his not being 
so, he was not affected by the sale. 

Second. That the construction given by the 
court must be erroneous, because it impairs the 
obligation of the contract, and is unconstitu- 
tional. | 

Tiird. That it is in opposition to the ex- 
press provisions of the law, in relation to the 
manner mortgages can be cancelled and an- 


; mulled.” 


I- The counsel has referred us to the Spa- 
nish law, by‘which it is provided that the cre- 
ditor who is not regularly cited to a judicial 
sale, does not lose thélien, or mortgage, which 
he may have on the thing sold. The authofi- 
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apply - Whetiver indeed | this modgrof aliena- 
ting. prepetty 98 Which’ bpegific rights*exist, : 
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tay be ) sppointedeby a “wajerity ofthe credi- , 


eg his cansepit,.. and’ embezzle. the 
“agising from the. stile * of _prdperty“ton 
while had “wemoriga “and he he left with- 
out regi Even in an actiog’ whichjhe has 
carrieds on separately, and on the judgment 
rer@ered in which® execution has issued, his 
debt may. be ‘lost by the bad faith and insol- 
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Ieaguweonev€r | haart a douby-raised’ Avith 
regatd to Decrand Set Spureiend that nope 
such h could, Die Ssertouslyargisert |” oF 5 
“Pepe ig gthing ai B Dye low i ip beri to the | 
seitlement t of che, esuatcs of daceared persons, if 
whith- appedrs w Us.t0 carry: thecbggislati¥e 
power fyrther.thaghin id faof the gianens 
just. put, and Which . does nor . coni ¢, fairly 
within.the limits “ofilie discretion, “wtifch by 
the constitution, is necessarily vestedSin those 
who have te provide remedies. “Tite object 
of the provisions introduced into our code on: 


this subject; was evidently to insure an equita- 
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Be anit speed y-se lement of successions That E 
injury may > ataony instances; from the 
Jaw takiy tlie éstate under its direction, and 
admigis init, may*perhaps be. true, bat the 


Ggistence of the power to do so, "caindot be 
‘tpted by | that (ést.. The rights which. the moft- 


*gagee sets up on this peperty are given BY 
positive law; aud the éaitie law which conferred 


on Kim the pfivilege” of being™ preferred to 
other creditors, could éertainly * point out the 
foanner ft should Be ‘Ehforced : and if he can 
successfully invoke a.law in existence at. the 
time he made lis conttact _whjeh rae 
a preference, we do nopsée-how he-' 

that part of the sdme law, -al86 Th Fox 8 
he contracted, éhieh declared that on a cer- 
tain-event taking place, namely, thé death of 
the.niortgagor, a sale of the property should 
be made, ang the lien shifted from the objects, 
to the proceeds. There i is nothing | in Our View, 
unconstitutidnal in this, the same power ‘that 
gives, may take ‘away. The legistature, if 
they ‘thought: propetygcould have- abolished 


‘mortgages “entirely, and. ‘if-they, permitted 


them, they liad the righ 10. prescribe under 
what modifications they ist. 
Considerable aay ats, 





























‘ 3 r% ' . U 5 
‘ . ae = mare 
TATE ARON REMIT ON OP ET ME I, A NL OTE I ET ER ET OEE RT ON CRIN OB LR n 





350 © 


CASES IN ae SUPREME COURT 





East’ District. expressions used in Fv! cpecet Lewits:vs. mr Ops 
April, 1824. 


QO ay 
De EnpE 


** ee 
Moore. 





found in the 4th volume “of ‘Martin’ sfeports,, ig 


which it is stated that although. beatcsiet rac re + 
‘relation to executions was pk ay 


changc of” government, yet, the principle thag. 
the creditor could not be injured by a judicial 
gale. to* which he was not cited, rested on, .too 
solid a ground to he shakensby any change of 
practice in judicial proceedings. ‘Chis reasén- 
ing went further than was necessary for the 
decision of the cause, and,as we remarked op 
a former occasion, attention should be given 
to what was done, rather than to what was 
said ; for it cf fiardly be expected, ‘and it 
rargly- Secars, that. thé mind examines the ar- 
guments by which the décision is illustrated, 
with the same severity that it does tlie point 
decided. The correct mode of viewing the 
reasoning resorted to by a tribunal i in coming 
to a conclusion in regard to the nifitter actually 
pronounced en, is fairly expressed in alate 
case, by the supreme court of the United 
States, when dicta ised ina previous decision, 
were pressed on thenf®S authority, “ Itis, (say 
they,) a dfaxim not-to be disregarded, that 
general expression8}in every opinion, are to be 
taken in contiéxion with: the case .in which 
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ehyo! whe judgment in a subsequent suit, 
wheré Nery point is presented for detision. 


“TheYegson-of this maxim is obvious—the 


question, ‘attually before the court. is inyestiga- 
fed;*and. considered in fits full extent; other 
apinkiples which may s serve to iiliatyate it, are 
cotfsidered i in relation to-the case decided, but 
their possible-bearing on all other cases, is sel- 


dgn investigated. ” . 6 Wheaton, 400. 4 Mii 


tin, 397. * 
Sth has been next urged, that the effect of the 
propeedings in the probate,court, is to ‘release 
the Morage without the consent of the mort- 
gegec, and that this violates the constitution 
by impiuiting the obligation of the contract. 
Had- the legislature positively directed that a 
reléas@ of ‘the mortgage shdald have preceded 
a sale in the probate court, they would have 
done nothing more than they. have done in re- 
lation to insolvent eStafes, and which they 
surely may do, in any case where the object 
of the law is to facilitate a sale made #0’ pay 
the mortgagte. That provision however was 
umecessary for the secutity of the .biyer, the 
moment they declared that out of theproceeds 





ns are used. If they go. beyond pg 
ey raniy berrespected, but ought not GAAD 














Agri, Yea 


De Exon satisfy, which it ‘was sold: The. 
Moons. had Onder the decree of the psob 
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East'n District of the sale, the orga cr eattar, ould 






2 


paid: for the,purehaser Held. 


not release the-mortgage : they enfer 
if a eale thus made to gatisfy tig. mpbgage 


debt, can he called impairing ‘the obligatiiy’ oF. 


the contract; then the same consequence. “mult 
follow every judicial sale’ ‘thade to” 
same object, in the ordinary way.” |. 

$to the. objection. that the creditor is’ not 
a to réceive his -money béforé> the 2b 
falls due, much weight did not appear td ‘be 
attached to it by counsél. ‘We understandtt 
to bé a clear principle of. our ‘lang thet™ibe 
debtor-has the uright, and if” after his det che 
law prescribes ft as an obligation on his repre- 
sentative tommake the payment, thé. creditor 
at least cannot object he who ‘pays lates; -per- 
haps pay less, but he, who pays ‘soover, cer- 
tainly does not. Pothier, trate des Ob. no, 233. 


Dig. liv..50, tit. 17,%. ¥1, ibid-AG, tit. 3,170. * 
_ Civil Code 276, art. 87 a 88. 


l¢.now remains to examine whether the 
conclusions to whieh we have*come. afe in 


direct opposition, as it is alleged they are, to 
the positive provisions of the bie We are 
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eifiersl to, the 64th article, page 466, in which 





East’nDistrict, | 
April, 1824. 


it is declared, that mortgages recorded, can Vw 


only be erased by the consent of the parties, or 

a final judgment. Neither of which being 
shewn here it is contended, either that the 
mortgage is still in force, or the law.is violated. 
We have already. given what we think a satis- 
factory answer to this. position, in noticing the 
argument drawn from the constitution ; but as 
this idea of the mortgage being still in force, 
unless expressly erased, or cancelled, seems to 
us the pervading error which run the whole 
argument of the appellees counsel, and as it 
was the point on which the district judge de- 


cided the cause below, it is deemed by us pro- - 


per to notice it more particularly. 

The article relied on, does not state, that 
mortgages may not be eleased, or cancelled, 
in any other mode except by the consent of 
parties, or a decree of the court; it declares 
they may be cancelled in this way, but uses no 
negative expressions; and even if i it did, it 
would not prove that the mongagee could 
exercise his lien in all: cases where the mort- 
gage was not expressly erased from the record, 
Because, as ‘it is well known, these incumbran- 


ces may be extinguished, without being can. — 


Vou. 1. (Ns) 45 


De ne 


Make. 
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The code in a subsequent provision to 
that cited, enumerates three modes in which 

' privileges or mortgages are extinguished—by 

the extinction of the principal obligation—by 
the creditors renunciation—and by prescrip- 
There is still another mode in which 
the mortgagees claim is extinguished: by the 
mortgage having its effect through a judicial 
sale. lake the familiar case of an order. of 
seizure, and alienation under it, anc this will 

be apparent. “The property is sold at the suit 
of the mortgagee, and the buyer acquires not 
only the title of the debtor, but the benefit of 
the lien which the creditor had on it; for ifa 

mortgagee, younger than him at whose suit the 

sale had been made, would attempt to enforce 
his claim on the object in the hands of the 
purchaser, he could oppose to it that he held 
under an elder lien. If the plaintiff at whose 
suit the property had been sold, were again to 
set up a claim on it, on the ground that there 
was still a balance due him: it is surely unne- 
cessary to state that such a pretension could 
not be sustained. Here then we find a case 
where the right of the mortgagee is extin- 
guished, without the mortgage being either 
cancelled, or crased. In such circumstances, a 
































OF THE STATE OF TTL 


358 


release is unnecessary, nay ictinsiatent with Ree Piiciot. 


the right acquired ; for the purchaser holds 
under the mortgage, by virtue of the assign- 
ment which the law makes in consequence of 
the property being, sold to satisfy the lien, 
Civil Code 290, 15 . 

If this.then be the effect of the sale made 
in the ordinary course of justice, and we think 
it most clear that it is, ia. what does that now 
before us differ? ‘The sale made here was 
under a decree of the court—for the benefit of 
the mortgagee creditor—to enforce his lien: 
and in order to insure him a prompt and ready. 
payment of his debt. 

On the whole, we'conclude that there is. nei- 
ther a violation of the constitution, nor a dis- 
regard of any positive provision of the law, in 
holding that the claim of a mortgagee creditor 
is extinguished by a sale such as was made in 
this case. 

It now only remains for us to consider the 
circumstances which are particular to this 
cause, and which it has been contended takes 
it out of the general rule. 

The first is, that the act of mortgage con- 
tains the pact of non alienando; on which we 
think it sufficient to remark, that the provisions 
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Ravn tiitrot bf the code so often réferréed to, Which directs 


April, 182 


arr all'the ‘property to'be sold, has ‘introduced ‘dn 


Dr Enve 
v8. 
Moore. 


exception to this général ‘rile, ‘in’ case df the | 
tHiortgagors death. The latter provisioti is in- 
cotisisteit ‘With the ‘former, anil ‘it ‘must 
prevail. | | 

The allegation’ that the sale was made 'with- 
out the proper advertisements, does not'appear 
to’ be supported ‘by the evidence. It was ‘or- 
dered ‘on the 26th of September, “and ‘took 
plaée on the 25th of November ; making ‘a 
period of 60' days, and ‘not 29, ‘as ‘was urged 
by ‘the 'appellée. 

The lowness of ths price, ‘and the ‘circum- 
stances ‘attendant On ‘the ‘sale, have ‘been 
préssed On us ‘as'evidence that ‘the ‘purchaser 
bought subject to the ‘mortgages. The low- 
ness of ‘the price ‘is good evidence ‘to ‘shew, 
that other persons who might have ‘been in- 
clined to buy, unglerstood the law to be, ‘as the 
appellees have supposed it; ‘bat it is not evi- 
dence ‘that the purchaser so understood it. On 
the contraty, the ‘parish ‘judge, who’ actcd ‘as 
auctioneer, states expressly that on crying ‘the 
property, he declared. it to’ be his opinion | that 
the purchaser would take it free from all: liens. 
The whole of the transaction, 'as it appears on 
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record; renders ‘it probable thatthe | ‘sacrifice EastaDintrict 


of ‘the property ardse froth a differetice of opi- 
nion batween ‘the legal ‘agents of the ‘mortga+ 
wee, aad the éxecutrix. That ‘error, atid the 
consequences of it, are deeply lamented ‘by us, 
but we cannot, prostrate law, in;order to reach 
equity. Had the purchaser given the full va- 
lue for the object sold, and it were afterwards 


found that he had mistaken the law, and that 


‘ in his hands it ‘was subject ‘to the liens pre- 


viously existing on it, we should most certainly , 
have enforced them. As the property is free ’ 


from these liens, he has‘a right to demand; that 


tho ‘same measure of justice should be extend- 
‘that he have the ‘benefit restlting 


ed:to him ; 
from his better \foresight as to consequences in 
this contract, whichhe would had in any other, 
where he acted honestly. : 

We ‘have went into this: subject »more: at 
length than'is»asual,'not because we felt; any 
doubt:on ‘the law, but:because:it’is iniportant 
in the administration of: justice, not:only that 
we should arrrive ‘at correct conclusions, but 
that we should also, as far‘as it:is practicable, 
render the grounds'on which’we have come to 
those conclusions, meewentst: to others. 


* 


April , 1824. 
a 


ion. 
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East’n District. 


April, 1824. 
~~ 
De Enver 

vs. 
Moore. 


_ Whena right APPEAL from the court of the eighth district, 
is averred on 
one — capacity, 

, and investiga- 
ted on another, ‘ : : 
judgment wilicourt. ‘T'lfis.case differs in no important fea- 
be given accor- 
ding to the jus- 


ticeof the cae. defendant, except in the form of the instrument 





by the. mortgage consented to in the instru- 
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It is therefore ordered, adjudged, and de- 
creed, that the judgment of the court be an- 
nulled, avoided aud reversed, and that there 
be judgment for defendant, with costs in both 
courts. 


‘Eustis for the plaintiff, Preston for the de- 
fendant. | 





+o 


RODRIGUEZ vs MORSE. 


Porter, J. delivered the opinion of _ the 
ture from that just decided against the same 


on which the order of seizure and sale was 
prayed. The appellee now contends, thatit is 
a vente a remere, that he is entitled to recover 
the property. In his petition to the probate 
court, he avers the act to be a mortgage; in 
that to the district court, in which these pro- 
ceedings have originated, he gives it the same 
appellation, and asks for execution of it as 
such. The notes given at the time it was exe- 
cuted, are certified by the notary to be secured 
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ment. The plaintiff received ‘these notes, EaataDistrict. 


with this instrument on them, and endeavoured 
to enforce their payment. If notwithstanding 
all this, he can still be permitted to consider 
the act as one which conveys to him the pro- 
perty, we are satisfied at least that the enquiry 
cannot be gone into in this action. 
It has been pressed on us that this is a proper 
case for the application of that rule on which 
we have frequently acted,’ that when parties 
aver rights in one capacity, and proceed to 
investigate them in another, jadgment may be 
given according to the justice of the case. An 
examination of all the cases decided on this 
point, will shew, that the court has uniformly 
acted on the idea, that when the evidence intro- 
duced, did not agree with the ailegations in 
the pleadings, the consent of the party against 
whom it was offered, to go into an investigation 
of the merits, was presumed, from his making 
no opposition to the proof being received. Or 
that if it was legal evidence in support of the 
allegations in the petition, and also shewed a 


right in another capacity, that the proceedings 


established, the adversary was aware that it 
was brought in for bojh purposes ; and that an 


April, 1824. 
ON 
oe > 


Mosar. 
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Basta Distrit: investigation was. gone into accordingly. 9 

ww Martin 317. 1 ibid 26, 297, 548, 12 ibid, 242, 

Boparaunm The, necessity of adhering strictly to. this, 

Moons. rule, is most obvious; for a deviation, from it. 
would, enable one of the parties to take the 
other, by surprise.in the, appellate court, and. 
deprive him of the opportunity to introduce 
evidence in opposition.to.the demand. In this 
case, for example, had the. plaintiff informed, 
the defendant, either by the pleadings, or by. 
any thing. which occurred at the trial,.that he 
set up.a title to, the property, we do not know 
what proof he, might have introduced to de- 
etroy the pretension. ‘To act upon it now, 
would be deciding the case upon ez parte evi- 
dence. 


- It is therefore’ ordered, adjudged and de- 
crecds that the jadgment of the district court 
be annulled, avoided and reversed, and it is 
further ordered, adjudged and decreed, that 
tliere be judgment for defendant, with costs in 


both courts. 


Eustis for the plaintiff, Preston for the de- 
fendant. 
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rs East’n District. 
WALL vi. HAMPTON & AL. “April, 1824. 


eM titi i ad 
AppraL from the court of the second district. = wazz 
vs. 


Martin, J. delivered the opinion of the “4™?7™ & 


court. The plaintiff states she was sold in the By enw 
year 1804 or 1805, in the stat Pennsylva- Se 
nia, to Turner, at whose death she passed intodence, taken 


the hands of the defendants, who hold her. in prise Ben 


slavery, although her right to freedom has long ""ichhe was 
ago attached—she prayed that she might be rhe petition 
declared free, and the defendants condemned to's * os 
pay her wages. iadentes 7 
The defendants pleaded the general issue— + Sayed - 
er error an 
that the plaintiff is a slave, and was sold as fraud is noticed 
such for life, anil not for a limited time,—they “mitted both 
called their vendors in warranty. . on Ae yg 
These warrantors pleaded the same pleas as 2°#4n¢¢. 
the original defendants. 
The plaintiff, with leave, filed an amended 
petition, stating that a paper purporting to be 
a bill of sale of her from P. Neville, of Penn- 
sylvania, to E. Turner, was not executed by 
said Neville, but was obtained through error, 
or fraud. 
The following facts were submitted to.a jury, 
by the plaintiff. | 
VoL. 11. (N. 8.) A6 jh vil 


. 
. 
EEE ER EET AR NE BE TS 


























EN NER NE CT Soe. 





































East’n ties ag 1. Was not the plaintiff sold in Pennsylva- 

wrrw ia by P. Neville, to E. Turner, to serve fora 

wart ‘term of years only, afier which she was to be | 
‘Hamrton'$ free 2 


“"@. ‘WWas‘it not stipulated ‘that she should be | 
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free afterwa , 
. 8. What was that time? - 

4. How old is she ? 

‘5. In what year was she sold? 
_ The tollowing facts were submitted by the 
defendants. | 

6. Was not the plaintiff sold by P. Neville, 
to ‘Turner, by a bill of eles iatnd March 15, 
1802? : 

7. Was she not sold as a slave during her 
natural life. . 

8, Was not the title to the plaintiff, war- 
ranted by Neville to Turner? 

The jury answered to the 

ist fact, yes, 
2d. ‘yes, 

3d. nine years. 

4th. 45 or 50 years. 

5th. in 1802, 

6th, 7th, and 8th, no. 

There was a judgment for the plaintiff, and 
for the defendants against the warrantors. 
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- The defendants and warrantors appealed. 
" ‘The statement-of. facts:shews, that 
Mrs. Neville, the widow of P. Neville, de- 
posed that some time in the year 1802, as well 


as she recollects, her husband sold to. Turner. 


a slave, named Sally Wall, for a term.of years, 


not exceeding nine.. It was especialiy agreed: 


between the parties to the sale, and the per- 


son who was the subject of it, that provided: 
the latter consented: to go with the vendee, slie. 
should be a servant fora term. of years, not. 


exceeding nine. ‘This was the stipulated con- 
dition, and the vendee paid for the woman and 


her child a price proportioned to.this time of 


service. That many years.ago, she heard P, 


Neville say that Sally was free, according to, 


the terms. of the sale. 


Mrs. M‘Carty deposed she has been living: 


upwards of twenty five years in P..Neville’s 
family, that some time in 1802 he sold a.slave 
_named Sally Wall; to Turner for a:térm of 
years, not exceeding nine. This was the ex- 
press condition of the sale,.as she heard it, 
in the family of the vendor and that,of the 
vendee, before he left Peynsylvania for Natchi- 
toches. 

M. Neville, the son of P. Neville, 'deposes. 


363; 


East’n District. 


April, 1824. 


Huseson & 
_ Abe, 














364, 


CASES IN THE SUPREME CCURT 


East’a District. that in 1802, hisefather sold to E. Tarner, 2 


April, 1824, 
Pre 
WALL 
vs. 
Hampton & 
AL. 


negro woman named Sally, for aterm of years 
not exceeding nine. He frequently heard it 
said, in his father’s and the vendee’s family, 
that Sally was only to be considered as a ser- 
vant for a term of years, (long since expired,) 
and became the property of the vendee, on the 
express condition that she should be liberated 
at the expiration of the time. The price of 
the sale was proportioned to the period of ser- 
vitude ; she was no longer a slave after enter- 
ing Turner’s family. His father, at the time 
a considerable slave holder, disposed of several 
of them in this manner. He kept none as . 
slaves for life, who accepted freedom. ‘There 
is not any record in Pennsylvania of the 
sale. To the best of his recollection, Sally 
Wall was to remain as house or kitchen servant , 
during her time of servitude. ‘The feelings of 
the witness’s father revolted at ‘the idea of a 
woman’s being compelled to perform field ser- 
vices, particularly in regard to sugar and cot* 
ton countries. In February or March 1807, he 
saw Sally, on Turner’s plantation, on the Mis- 
sissippi, and talked with her of the time when 
her service was to end, and she looked up to it 
with impatience. He is certain no document 
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dence on: Mr. Turner. : 
The same witness being interimgaied on the 
part of the warrantors, deposed'that he: has no 


knowledge of the plaintiff’s childvafter she left. 


Pennsylvania—he believes his father never 


wae given her ; she relied entirely with pout sm 


1824 
a ad 
Wat. 
vs. 
Hampton & 
‘ AL. 


sold «any other slave to Turner, than the © 


plaintiff and her child, and he believes if 
he had; he must have known it, and’ particu- 
Jarly he has no knowledge of his having sold 
Turner any other slave named Sally—that 
about the date of the sale, his father owned 
a negro servant, (not slave, ) named Sally, be- 
sides the plaintiff, being of a different family ; 
she « ied on a farm of his father’s, distant from 
Pittsburg about seven miles, about ten years 
ago—that he has no knowledge of the sale of 
the plaintiff to Turner, being a written one, he 
believes it was merely oral,,and for a term of 
years: it is probable a bill of sale may. after- 
wards have been. drawn at ‘Turner’s request, 
and drawn looseiy, as his father was too much 
in the habit of transacting his business care- 
lessly. 

N. Neville and Mrs. Macarty made the same 
answers. 
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FateDinbist: Auguste Peytavit: deposed he knew the 
Seve plaintiff, and has known her since she came 
Wate jmtothe Fountry ‘with Turner. He bas heard 
Haurson'& Torner and hit wife say she was. only to serve 
them. for aterm, of years, and: was to: be free 
, ine shorttime. She.is now about fifty. At 
the. the time of the sale in 1802, she-was pro- 
babably worth from 800 to g1000. She was 
av uncommon good servant’; her present va+ 
lue is fom 600 to ¥800. 
-Magricedeposed she is now from:50 to 55. 
In. 1802, she was worth from 800 to $1000, 
now 400. .,. 
It.was admitted that the bill of sale is in 
Turner’s hand-writing, and the blarks filled 
wp by some other person. 
A bill of exceptions was taken to the admis- 
sion of evidence of Turner’s declarations. 
The depositions. of M. and N. Neville, and 
Mrs. Maearty, were teceived ; subject to ex- 
ceptions of their irrelevancy or competency, as 
Neville’s bill of saleis an absolute one, and 
the-plaintiff sold as a slave for life. 
The appellants first complain, that the dis- 
trict court erred in denyimg a new trial. 
it was prayed on the ground of the several 
findings of the jury being contrary to evidence. 
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There is no statement of facts made by thie East’aDistrict, 


judge on the parties or their attornies—no cer- 
tificate .of the judge,—but only that of the 
clerk, that the transcript is a true copy of the 
record and exhibits in the case. 

Special facts were sabmitted to the jury by 
each party—the case was net one in which, 
under the 18th section of the act of 1817, 
$2, the taking down of the evidence in open 
gourt during the trial, may dispense with a, 
statement of facts, as required under the act ef 
1813. Herman vs. Livingston, 9 Martin, 674. 


April, 1824, 
Pw 
pai 


Hanrrox & 


We are therefore of opinion that we cannot : 


act on the evidence, because as the clerk was 
not bound to take it down, ‘nor any part 
thereof—we cannot conclude that he did take 
down the whole. 

On the bill of exceptions we are of apinion, 


the paral evidence that the sale was not intend- 


ed to be an absoluse one, asthe deed expresses, 
ought not to. have been admitted. kt is true 
the amended petition contains an allegation of 
error or fraud-——but ocither fraud or error were 
put in issue to the jury, aad the allegation: of 
them must be. considered as abandoned, atleast 
‘before them. 
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East'oDistrict. “It is therefore ordered, adjudged and de- 
April, 1824. 
—~ creed, that the judgment of the district court 
Wart be annulled, avoided and reversed, and the 


Hampton & case remanded for a new trial, with directions 


AL. 


tents of the deed, and it is further ordered» 
adjudged and decreed, that the plaintiff and 
appellee pay costs in this court. 


Workman for the plaintiff, Pierce for the de- 
fendants. 


6 


4 HOSMER vs. BEEBE 


sia Appear from the court of the parish and 
on expiration city of New-Orleans. 
ae ’ 

= Martin, J. delivered the opinion of the 

Sher aiy),to court.’ The plaintiff sues the defendant as his 

himself, he P 

makes the debt endorser of a promissory note. 

— The defendant pleaded the general issue, 
denying any privity of contract between the 
plaintiff and him,’ in regard to said vote; or 
that the plaintiff paid bim any consideration 
for ‘said note, but averring he obtained it im- 
properly—farther averring that the plaintiff 


keeps a lumber yard, selling planks &c. on 


to the judge, not to allow parol evidence to ~ 
be given on these issues to disprove the con-' 

















or Tie Sate or soa 


| ‘eBenaistioneitidt che Blain if is | ‘part’ owner’ 


of'a saw -miil, -atidthe, defergait received frail Stee 


' him « quantity of, plant’ to We Saja on’conimis- * 
sion, the property: ‘of “the plaintiff dedliris joint 


owner—ihia athe plaintiff reaotamended one * 


#EP End, the Maker’ of the: note, a3 a purchaser, 
. fo ‘the: defendant; who on said recommenda: 
* ton ‘sold, him as agent, umber to. the amount 
of $45%30; out of which the ‘sum-of "#306 67 
was for plank; The, property of. the. plaintift 


‘and bis joint: owner. in the mill,=—that the. 


note ‘ued apon; being taken for the greater 
7 part ‘far, the ae sold by the defendant 

for the’ ‘plaintiff, . the ‘latter prevailed on the 
former to hand it’ over for coNection; that 
afterwards, the maker having fpited; the note 
was returned, and’ placed by the defendant ‘in 


the hands ‘of an attorney, from whom the» 


plaintiff improperly obtaiued it, without the 

consent or knowledge of the defendant. 
There was a verdict and judgment for the 

plaintiff, and the defendant appealed. ' * ° 


The record shews, that the: signature of the . 


maker of the note was proved, and that’of thé 
endorser the defendant admitted ; that the de- 
mand of payment from the maker, and due 
notice to the defendant, was also admitted. ~ 
Vo, uu. (N. 8) 47 


Hosmer 
BEEBE. 
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Eustis déposed that ®éth parties to the ‘suf, 


~~ ~“‘Wame to him Jast,spring, and fe defendant 


HosMER 


vs. 


Ee 


handed him for collection, the note_on which + 
this suit is brought ; that with a view of ascer- — 


taining whether the debt was a privileged onc, 


he requested from the defendant a dpiail of the 
lumber, which was said to constitute the con- . 


sideration * of the’ note.” ; Accordingly a claint 
was made by the defendant, againat Penn’s 
Syndics, for a privilege on the house built with 
the lumber thus ‘sold ; that afiérwards, and 
before the maturity of the note, the plinsiff 


called fur it, as he said to charg: the defénd- 


ant, by having it protested, aud- actordingly 
received it, that afterwards the defendant find- 
ing, on inquiry, that the plaintiff had procured 
the note, was dissatisfied therewith # but the 
witness calling on plaintiff, the lattér said, that 
as regarded the witness there would be no dif- 
ficulty, but the note would be replaced on its 
original foutmg. When the parties first called 
on him, they informed him the consideration 
of the note, was lumber sold by the defendant, 
for the plaintiff and other. persons. 

The defendant introduced a letter from 
Sutherland, the plaintff’s joint owner in the 
mill, recommending to the defeudant to sell to 


‘ 


3 ; 


* 
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Peng ;another in wifith he inform he defile EMPaDIntrct 
ant of tue? Shipment ¢ of a “quantiiy ‘of lambef 


ordered by Penn, and of some pieces “not or- 
dered, whieh the defendant i is. requested to sell, 
if Penp does not: wistf to take, them ; dub ther 
letter, apnoudcing the, shipment of lumber by 


‘Hosmer and.Sutherland, which the defendant 
- dg requested to sell to, the best advantage. 


Peter-Ker deposed that in December last, the 
defendant came to the plaintifi’s stare and 
bropght the note, on which the presgnt suit is 
instituted, and” observed he had the business 
with Penn Settled at last, and being asked 
Whether he had an endorser, replie he had 
not, although one hadcén promised. * The 


"plaintiff answered he did not like to take the 


noté without ‘an éndorser, believing Pean was 


not in good circhmstances. The defendant 


said this was true; but the note was at a.short 
date, and he did ‘not believe Penn would fail 
before its maturity, at all ‘events he would risk 
it, wherefore he-endorsed the note. In the 
conversation whieh then took placé, it was dis- 


tinctly stated by the plaintiff, and admitted by 
defendant, that thé latter was ingtructed not to 


sell the lumber for Penn’s note, without an 


endorser. The witness un¥erstood from the 
& 


Appl, 1824. 


ros De 


Baupae. a 
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“~ 


ae 8 paifties, at-the time the defendant sademidabdi 
ote, 


that ht todk the "risk on. hintvelf. Ther 
S plaintiff said he could not refuse. the, nates avithy — 
” the deféndant’s. endorsément,,as he considered 
him good. The, nate was. uelivered £06 the 
plaineiff, by the, 

Glap deposed a a merchants selt for.” 
cash or credit, according to citeymmstances. He. 
believes the aisual-commisien is 10 per centwon 
all kinds-of | lumber, which, does not iuclude 
any,.warranty. 

_ The piBintifi’s alee coiftends™ that on a 
suit by an éndorsee, the consideration cof the © 
note eautiot be Zone into. . This is certain 
true, when she consid@gation i is one, astowhich, 
tHere is no privity between him and the. en-. 
dorser: but in the present case it-is the consi- 


deration of the endorsement which the detend- 


ant brings into view, and it is not clear that 


the. same principle which oupporees the maker 


ta go ‘into the consideration in-a_suit by the 
payee, dors not apply. between the later and 
his immediate endorsee, as the endorsement is 
as to them, quasi, 4 new note, ai 

There is no evidence, however, that lumber 
commission merchants, are by usage author- 
ised to sell on credit. Clap» swears. dumber 
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mervhants-do s S0- aegording to cireamstances, Fats 
So we believe qo. the ae pete, ssag 
of *ware. af - 

According: to Catteries pen the Pai 
fendant was not thé seller of the lumber—but 
it was sawed on Penns own order, and sent 
to the defendant to deliver over to Penn ; this 
however-applies to a part only of the Jumber,, 
thought the most conéiderable. But Petersker’s 
testimony places the liability ‘of the defendait : 
beyond any. kind of.doubt, : A att 

df the sale above did pot- make him liable, 
his ‘giwng. new credit, by receivinga note, pay- 
able.1¢ himself, and for more than the lumber 
due the plaintif amounted to, make the debt ~ 

his own. 

We do not think “i the plainrift v was boude.. 
to institute the suit ‘in his ‘and Sutherland’s 
name ; the defendant, by his blank endorse- 
meat, authorised bith to treat the note” as he 
pleased, to pass it over by mere delivery, or 
endorsement. ‘ 

There is no evidente against the plaintiff, by 
which we can ascertain that the whole amount 
of the nage exceeds the sum due iby the, de- 
fendant, the time thenote was given, much less 
to ascertain the excess. 
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It is therefore ordereg,”a 


and de- 


“ creedjthat the judgment of the istrigt court 


be affirmed; with costs. 


Strawbridge for the plaintiff Lockett for the 
defendant. 


<9 +o as 


DAVENPORT'S — vs. FORTIER & AL. 


* = 


a arréhe from the court of the third-district. 


which several 
persoms are in- 
terested as de- 


Mastaces, J. delivered the Opinion of the 


fendants, they court. In this case, the plaintiffs claim from the 
must all appear 


and answer, in n defendant, 4033, which sum they alfége, i is 


which the land due to them as the first instalment of the price 
lies ; even when 

either of them Certain property which belonged to their an- 
Fesides there. 





cestor, situated.in the parish of East Baton 


Rouge, and was regularly sold by the judge 


of probates of said parish, and a mortgage 
thereon retained to secure the price, &c. The 
answer contains, among other matters, a plea 
to the jurisdiction of the district court, holden 
for East Baton Rouge, on the ground of the 
defendants hé@W¥ing their domicils in other pa- 
fishes, than that'in which the suit was com- 
menced. This plea being sustained by the 
court below, the plain tiffssappealed. 














“-concerhed, and resiaing in several districts, in 
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in the” jeden of the district~eourtt; so vanibiat 
reasons are adddced, or laws citedj*im su 
é ee "g 


of the refusal to hold cognizance of the causé. “* = 
The gendral rule of law, as established bythe | a 6 at 
act of 1814, securés to defendafis the right of 
_ being. gued: only in the parish in -which they 
habirhally reside. 2 Martin’s Prgest, 204, 

But to-this rule, an exception is introduced 
by legislative authority, which is found in the 
acts of the Legislature of 1817, pagé 28, art. 
6; wherein it ig enacteted, “that in real ac- 
tions, Where there are two or more persons 





» a 


matter -gf partition, mortgage, or rgyendica- 
tiyn of property, the, judge of the place where 


the property is pms shall have cognizance 
of the case, &e.” 2 
According to the allegations of the petition, 
the present is an action of mortgage, and 
whether it be technically, real, or mixed, it is | 
explicitly provided by law, that the persons, _ j 
who are interested, being two in number, 
and residing in different districts, must of) - 
regular citation, appear and answer to the suit, a 
in the place where the property in dispute is > 
situated. ‘There is nothing in the phraseology — ; 
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of, this section, which car confine cistiecedin : 
~20 cases where jone of the: Persons concerned, P 
he a resides in the place where the mortgaged prow : 
perty is‘sirunted. If they reside in ether, dis 
Aricts, the cognizance of tlie cause is drawn to 
vo < thatiuwhieb the property is situaied. Aithough. 
this law appears’ somewhat _contrary, ba the 
axiom that accessories follow their prin- * 
cipals, considering the obligation arising ‘4 
fron}.an ‘hy thegation, as secondary fo that gs 
Bee. 4 which is created by the promise to pay : “all, - : 
\ it is law, positive—and ought to be obeyed: 


It is therefore ordered, adjudged aaa ym ; 
creed, ttfit the judgment of the distrft eoart, ‘ 
‘be avoided, annulied and reversed, and that the 
cause be remanded to said court, With instruc. | 
tions to the judgé to take cognizance of the ~ | 
case, and proceed therein according to law, and 
. that the appellees pay the costs of this appeal. 


: 1% J Preston for the plaintiffi, L. Duncan for the 


ie — 
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SAME vs, SAME. BasteDiavics 


This suit is brought to recover the two last ““v™._ .- 
. ; ne VENPORT'S 
instalments of the same debt, on which that sems 


already decided, is founded. It differs nothing Fontan & ain 
in principles from the former, except that in 
this it appears that one of the defendants is a 

resident of the parish wherein the ra 
commenced ; which is a circumstance by 

means calculated to induce a different decision. 


« tis therefore ordered that the same jndg- 
ment be entered, ec. ; | + 


° 


al 
MORGAN vs. BICKLE & AL. 


j Parol evi- 
Apreat from the court of ghe first district. one 
received where 


Martin, J. delivered the opinion of the apie 


court. The plaintiff charges that he sold and “Ty? 


delivered to the defendants 1460000 bricks —— 


for $15,803, that they paid him $14,325 50, bility of —_ 


and still owe him $1477 50. The general issue party, who did 

net t apply for a 
was pleaded—there was a verdict and judg* new trial be- 
ment for the defendants, and the plaintiff low, will -—~ 


appealed. pme) athe 


Bennett deposed he occasionally made en- csi = 
tries of the. bricks sold at the plaintiff’s yard ; %¢ tesumony. 


VoL, 1. (N. 8.) 48 
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East’dDistrict when bons were given for ‘bricks sold, they 
on were almost invariably brought to the plaintiff ; 
Monca’ when mone was given, an entry was made in 
Bienes & av. the margin, stating this ctrcumstance.. The 
witness knows the.defendants frequently called 
and settled their acounts for bricks, and took 
up their bons. The bons were kept in an open 
drawer, in the counting-house of Morgan, 
Drsey & co. of which firm the plaintiff was 
a partner He does not recollect at what time 
_ Eves took possession of the plaintifi’s yard, ds 
“his agent. After that period@he bons weré- deli- 
vered him from the counting-house, without 
being counted. ~ 
~ In his cross examination, the witness being 
shewn.a book in. which gn account of the sales 
. of bricks is kept ; said it is written by him, but 


* the figures are those of plaintiff. It was the cus-’ 
és tom of the yard to require ‘bons for all the 
a bricks delivered, and of the defendants to give 


them for'all the bricks they bought, and lie be- 
, lieves:they did for all. The bons were settled — 
 §yeekly, while Mathews was agent, and once 
a week or a fortnight; while Casey was. It 
was the defendants custom to take up their 
bons when a payment was made, but some- 
times they gave a note, and @ receipt was 
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ants gave bons 
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given. He recollects having, received: es te Terns 
from Pricey ‘ta) 18188 or 1819, mee we =a 
were given up. 

, The principal examination belng eons Broxee dant 
the witness said, he recollected the defend- 
ants paying the plaintiff several sud: for - 
which no-bon was given up. He does not 
know they received any. bricks without giving 
a bon at the time of delivery. ‘Sometimes 
the plaintiff, or one of the house, gave an or- 
der for bricks; in which, case, there .wasna 
bon required. 

Casey deposed-hé. was the plaintiffs: agent 
in the brick-yard, from 1818 to 1821. He: 
recognised the -book shewn to the preceding: 
witness,.as that in which the bricks delivered 
were entered, It was. written by Phelan, un- 
der the witness’s direction,’ and is correct-in 
all its entries, ‘The entry in September 1820, 
of 171,500 ric correct, and the. defend- 

these. @he- entries in Oc- 
tober, of 185,000 and 208.000.; those-of ,De- 
cember; of 62,500 and 115,600; and that in 
January 1821, of 136,000; are also correct: 
and the defen.:ants gave bons for these quanti- 
ties. The bons were counted by the witness, 
He occasionally carried the book to Morgap, 































80 CASES IN THE*SUPREME COURT 


East'n Distrfet-Dogsey & co., and the amount was settled 
“April, 19240 
eS and made.up from the b8hs. Bficks sold due 
meat ring that period for 18, 16, and 9 dollars a 
Breas & at. 1000. He never delivered any bricks to thg 
defendants, except those set down in the-book. 

Pitan deposed he made the entries in the 
book kept by Casey, under the direction of | 
the latter. He never made any eniry, with- 
out previously counting the bons—and all the 
entries in the book are correct. 
¢ Bennet being recalled, said—In the drawer 
in which the bons were kept, there was a 

~ number of them-which had deen settled for, 
and not given up. _The defendants sometimes 
settled without taking up their dons. 

Phelan being called up, by the defendants, 
said he was called upon by Eves, to verify the 
hand-writing in the book, in consequence of 

“a dispute with the defendants about a quantity 
of bricks, which they refugad to settle for, 
without getting thtir bons. ‘The witness was, 
present‘at a conversation between Eves and 
the.defendant Hamblet, respecting a deficiency 
of bricks: the latter insisted on the bons being 
given up; stating that as they were without 
a date, they might come against them. ‘Phe 
former’said the bons were lost or mislaid, and 
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, 
if their production was insisted on, he couldast’aDistrict. 


. . «April, 1824, 
not edsily find enough to cover the bricks in ae 
dispute. By these the witness thinks were Mono4s 


meant bons that,were not given up. The Brute &at. 


witness is certain that~bons for the whole 
quantity of bricks charged by- bim, under 
Casey’s directions, were in existence at one 
period, for he counted them himself, before he 
made the charges. : 
_ Eves deposed he had the charge of the 
plaintiff's brick-yard in 1820. In making the 
defendants’ account, he found bons wanting 
for 98,500 bricks, he informed them of this, 
and desired a settlement. ‘They refused to 
settle, unless the bons were produced. On one 
occasion he had a conversation with one of the 
defendants, as stated by Phelan: The whole 
of the bons charged by Casey on his books, 
passed through the witness’s hands, and he 
never made an entry from Casey’s book into 
the plaintiff’s, without counting the bons. He 


is certain that the account annexed to the pe- — 


tition is correct, and the sum charged due by 

the plaintiff to the defendants. 
Casey, called by the defendants, deposed 

he entered the plaintifi’s yard id 1820, and 


left it in the month of April 1821, He wes 














3B2 | 





East’n District. 


April, 1824 
SS ie nA 
Morean 
v8. 
Bickie & aL. 
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to be rewarded by a share of the profits. He 
" referred to an account, not on file, by -which 
he regulated his own with the plaintifi’s, with 
the exception of 80,000 byicks, and some. 
other articles ; for which the latter afterwards 
gave him credit. The prices of bricks men- 
tioned, are those at which the witness settled 
his own account with plaintiff. 

Phelan being asked whether by a reference 
to the book stated in his-deposition, and in his 
hand-writing, he can say whether the 172,500 
bricks charged to the defendants, were delivered 
jn August or September’ 1820, answered he 
cannot, as the bons were not dated. ’ 

Fox deposed ‘he was a contractor for Beale’s 
house, the bricks were furnished by the plain- 
tiff on the defendants bons, and were delivered 
to him. -In settling the account with Eves, 
they had a dispute about the quantity deliver- 
ed. Beale delivered to the witness the de- 
fendants bons for. 100,000 bricks, ‘whieh the 
witness delivered to the defendants. He set- 


tled with Beale for the ‘bons he had in his 
hands. 

Beale deposed that the bricks of his house 
were purchased from plaintiff, a \ part of them 
with the defendants bans. 


In settling. with 


















= eT _—_ w= —_—— 














OF THE STATE OF LGUISIANA: 


fives, the witness. received : a quantity of the “apr 


defendants bons and paid for thet, ‘and 
charged’Fox witirthe amount so paid. . 


Fox, recalled, said that on giving up these Breaux & ir. 


bons to:the defendants, he did not receive any 
thing from them, as they were given for his 
accommodation. 

Price deposed that :the receipt, produced by 
the defendants, is.on his, the witness’s hand- 
writing. 

Casey, recalled, said the prtnted bons.of the 


defendants, for the bricks .ef Beale’s house, 


were 4ncluded in the charge made against 
them in the book kept by the witness, and 
were entered indiscriminately with the manu- 
Script ones, and were returned, tied up ‘to- 
gether, to Eves. * ral 

‘On his cross- -examination by the plaintiff, he 
said he did not know whether Beale settled for 


the printed bons. He does not know how 


many bricks were.deliveredon the:contractggr 
100,000 bricks with Beale. The witness las 
beep paid for 780,000 bricks, :but) not at Wie 
rate as charged the. defendants. » 4s appears 
by the hodk, only '879;000 out-of the 1000/00 
were delivered 'to the defendants. The! wit- 
nes- recollects that Price and one of the de- 
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beret wong fendants came to the yard, and took a qyan- 
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~~ tity of printed and manuscript bons of the 


MoreGan 


defendants. He does not know for what pur- 


Brextx & a1. pose they came, but recollects the defendants 


said there was an error in bons charged to 
them, which ought to have been charged to 
Beale, to the amount of 580,000. - 

The documeuts preduced, are : 

The defendants receipt for ],361,700 bricks, 
up to Dec. 21st 1821. 

Another for*.100,000, for the account of 
Beale and Duncan, August 1820. This is the 
receipt proven by Price. * 

Fox, recalled, sid he settled an account 
with Beale, for the bricks furnished by the 
plaintiff. 7, gil 

Beale deposeg he settled*with For, accord- 
ing toahe accounts filed. He does not recol- 
lect how many bricks were delivered for the 
house,. before his father’s death: After that 
eyent, the defendants called on him and Dun- 
ean for a settlement; and they being unable to 
pay; the building was discontinued. He can- 
not say whether «the defendants had then a 
sufficient quantity of ‘bricks hauled up, to 
imish the house. It-was finished by Mitchell 
& Lemoine. He does not know whether the 
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afier they ceased working on it. _ 
Price, being shewn the receipt for 100,000 





: - 
- defendants hauled any bricks for the house, Eastin Distress 


pri, 1824, 

red 

Morean 
ve. 


proved by himself, said it was given under the Bicuve &ags 


following circumstances: the defendants 
printed bons being out, and they being unwil- 
_ ling to be at the expense of printing others, he 
delivered them bons for 100,000 bricks, and 
took their receipt; which he left in the plain- 
tiff’s hands. He recollects the defendants pay- 
ing him $1000 for bricks, the bons for which 
were not given up. 

‘Eves, re-examined, deposed a settlement 
took place on the 18th. or 19th of August, 
1820. | 

Being asked how he knows this, and 
whether he was present, he said he recollects 
the settlement, but not the day. 

Being asked how he knows'the account sued 
on is correct, he said he received and credited 
the bons, with the exception of the 98,000 
which were mislaid. He believes he received 
these last bons from Casey ; but he cannot ac- 
count for them, as they are lost or mislaid: 
another reason for this belief, “results from an 
examination of the plaintiff’s books. ‘These 
were once kept by the witness, but he made 
Vou. (N. 3.) 49 
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ByphePiatrict occasional entries ;in them, ,; 
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He knows. the 
sums credited on that.account are correct; 
because‘ as the plaintiff’s agent, .he: regulated 


Pronte® 4t- and settled them with the defendants. 





Mathews, ove of the jury, called. by, the 


‘defendants, deposed it appears to ‘him, that 


Eves has acted in this cause, as the plaintiff?s 
agent; he has noticed him, during the wial, 
askivg questions to the witnesses. 

Eves said he is, she. plaintiff’s. agent, 
and has.a general power for transacting. his 
business. He reccives a fixed salary, and, no 
share of the profits. He has no intcrest in the 
present cause, 

Four documents were now introduced, viz: 

A memorandum of bons, applicable to,Ca- 
»sey’s account, corrected January 14th. 1822, 
deficiency 98,500 bricks. - 

‘Lhe defendants receipts for 137 600 bsieks. 

Their receipt for 370 bons for 185,000 
bricks, being the bons returned to Eves by 
Casey, Oct 31st 1820—for which the present 
receipt is to stand good. on the bons. 

Eves’ receipt for the defendants note for 
$866 33, im full, except for bons for 98,500 
bricks, for which a settlement is yet to be 
made, the same being in. dispute. 
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Two bills of éxceptiotis were'tdkén. rie 


The plaintiff’s:counsel asked Oaspy, one soft 
the witnessés, whether the enery'in his book, of 


, 
879.500: bricks sold the defendants, was not Brékee @ Ar. 


correct ; ‘and whether thé brick were’ iat de-" 
livered accordingly the withess having stated 


“onoath, that nobrieks’ had ever been Ucliver- 


ed them without a bon signed by them—and. 
thatthe bons had beer delivered tothe: ‘pléin- 
tiff as his agent, and it appearing by the’ en- 

tries. themselves, #hat bons had been’ ¢f¥ven' for 
all the bricks received, in the ‘account sued 

upon. Fhe defendants counsel objected to this 

question, on the ground that the defendants 

having given written evidence’ of the bricks 

received, parol evidence and the’ plaintiff's. 
books were not admissible against the defend- 
ants.” 

The coart held that the ‘plainti S books 
were not evidence for him, but the witness 
might look into them, to refresh his memory. 
The question was allowed to be answered; 
and the defendants counsel tovk a bill of ex- 


# 


ceptions. 
The like exception was taken to Casey’s 
testimony. 
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East’aDistrict. 
April, 1824, 
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It does not appear to us that the court erred, 
in admitting the parol evidence in either of 
the cases in which bills of exceptions were: 
taken: because it was shewn that some of the 
bons, #s written evidence of the delivery of the 
bricks, were lost or mislaid. | 

The verdict shews that. the jury did not 
give full credit to the testimony offered by the 
plaintiff, most, if not all of whosé witnesses 
are persons intimately connected with him, 
Of the degree of credit due to this testimony, 
the jury were proper judges ; the plaintiff did 
not see fit to apply for a new trial below, and 
the judgment expressly states the satisfaction 
of the court-with the verdict. We do not 
thiok that we ought to interfere. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district coyrt 
be affirmed, with costs, 


Hennen for the plaintiff, Morse for the de- 
fendants. 
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7 - East’n District:- 
HARPER vs. DESTREHAN: yao Yaa 
° e a A 
Appkat from the court of the first district. = tHanpra 
~ vs. a 
Porter, J. delivered the opinion of. the D®™=#4%- 
court. The plaintiff sued to recover a female 4 plaintiff 


slave, who had been illegally and forcibly guardian, oceds 


taken out of his possession. The judge below cotati oo 
decreed he should recover, but condemned him sue? 


to pay the price of the negro, because she ied rn ee 


been stolen, and purchased by the defendant en negr,'s not 


at public auction. ; ees 
Both parties appealed from this judgment. owner. 
The first question for our decision, is pre- 

sented by a bill of exceptions taken tothe 

introduction of a document offereit by the 

plaintiff, to prove he was guardian of the 

minor for whose use he sued. We find it un- 

necessary to decide whether the paper offered 

wes duly authenticated or not, for by the 

pleadings the plaintiff was not obliged to offer 

evidence to this fact. The plea of the defend- 

ant.was nothing more than a general denial. 

The exception which would have requiite@this 

proof, should have been specially plead@@’y for 

it was a dilatory one, and it was waved by 

" putting in ‘a defence -on the merits. Cuf. 

Phillip. Citacion, nos. 2& 3. | 
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East'n Distriet 
April, 1824. 
Ces 
THiarrrr 


vs. 
DerstTReHAn. 
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The evidence proves thé identity of the 
slave, that she was part, part of the estate of 
one Wm. Burland, deceased ; and, came into 
the: possession of the plaintiff as guardian to 
Wm. Burland. juniors ‘The tideunder which 
defendant ‘claims, is of a date previous‘to this, 
and nothing shews any right in the person from 
whom it emanated. The plaintiff therefore is 
entitled to recover; and the only question 
which remains to examine is, whether he must 
reimburse the defendant the price he has paid 
for her. . 

His obligation todo so, has been contended 
in this court, to result from the provision in the 
code which declares that things moveable may 
be ‘prescribed for in three years; unless they 
have been stolen ; and that even if they have 
been stolen, the owner carfhot recover them 
without paying the possessor the price which 
they cost him, provided be bought them at a 
public market, fair, or at publicaction. Civel 
Code, 428; art. 74 & 75. - 

- SVB} by the law of this country, are con- 
sideve® as inimoveable, not moveable : there- 
fore the above rule dées not apply to them.” 
Phe reason on which that rule was-cstablished, 
also excludes the idea ofeits-having avy appli- 
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cation to this kind .of property. It does not a 

pass by delivery, but by writing, and the pur- - U~~W, 

chaser should lobk -t6 title, and ‘not to posses- "nF" 

sion, as evidence of ownership. DesTREmAy. 
It is therefore ordered, adjudged and de- 

creed, that the judgment of the district court 

be annulled, avoided -and reversed, and it is 

further ordered, adjudged ,and. decreed, that 

the plaintiff do recover of the defendant the 

slave claimed in the petition, with costs in both 


courts. 


Christy for the plaintiff, Grymes for the de- 
fendant, 


